STATE OF SOUTH DAKOTA

OPEN MEETINGS COMMISSION

IN THE MATTER OF OPEN ) OMC 2024-01

MEETINGS COMPLAINT AGAINST )

MARTIN CITY COUNCIL — ) FINDINGS OF FACT,

BENNETT COUNTY ) CONCLUSIONS OF LAW, &
) DECISION

The above captioned matter was heard before the South Dakota Open
Meetings Commission (hereafter “Commission”) on November 18, 2024.
Complainant, Robert Fogg, appeared personally. The Martin City Council
appeared through counsel, Sarah Frankenstein. Prior to the hearing, the
Commission reviewed the written submissions of the parties as well as any
other exhibit, pleading or paper on file herein. Based upon the materials
submitted, and the arguments of the parties, the Commission enters the
following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

1. The Commission takes official notice that City of Martin is a
Second-Class municipality located in Bennett County, South Dakota, and has
been organized and operated according to applicable provisions of South
Dakota Codified Law.

2. The Commission further takes notice that the Martin City Council
(hereafter “City Council” of “City”) is the public body elected pursuant to

applicable provisions of state law to govern the City of Martin.
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3. The City Council held an official meeting on February 8, 2023.
During this meeting the City Council discussed the potential combination of
the City police department with the Bennett County Sheriff’s Office through the
City contracting with the County for law enforcement. The City Council also
entered into a discussion concerning the Cozad property.

4, The Cozad property consists of real property bequeathed by Fred
Cozad to both the City of Martin and Bennett County.

5. The agenda posted for this meeting noticed “Law” as a general
agenda item. The agenda did not specifically include notice of a discussion
concerning combining City and County law enforcement. The agenda also did
not include notice of a discussion concerning the Cozad property.

6. Robert Fogg submitted an open meetings complaint to the Bennett
County State’s Attorney on March 12, 2023. Mr. Fogg’s Complaint alleged the
City Council violated the state open meetings laws at its February 8, 2023,
meeting by discussing the combination of the City police department with the
Sheriff’s Office, and by discussing the Cozad property, because neither item
was specifically enumerated on the agenda for that meeting.

7. On May 9, 2023, Bennett County State’s Attorney Sarah Harris
forwarded the complaint to the Commission pursuant to SDCL § 1-25-6(3).

8. In its written response to the complaint, the City Council stated
that it uses “Law” as a broad agenda item to denote discussions concerning

issues with the Martin City Police Department. The City recognized the
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requirements of SDCL 1-25-1.1 to provide notice of an official meeting by
posting a proposed agenda. But the City asserted the statute does not
establish the level of specificity that must be included on the agenda for each
agenda item.

9. Before the Commission the City further explained that the City has
historically used “Law” on its agendas to denote discussions concerning “law
enforcement.” Similarly, the City uses agenda items such as “Golf” to discuss
the municipal golf course, or “Liquor” to discuss municipal liquor licenses.

10. The City also informed the Commission that the possibility of the
City contracting with the County for law enforcement was discussed at several
meetings prior to February 8, 2023. The City highlighted that no final action
concerning this item was taken at the February 8 meeting.

11. Concerning the discussion of the Cozad property, the City admitted
that the topic was not a predetermined agenda item for the February 8, 2023,
meeting. The discussion was raised by a member of the public during the
meeting, and the City permitted the citizen to be heard. Conversation
regarding the Cozad property followed based on the citizen’s comments. No
final action was taken by the City at the February 8 meeting regarding the
Cozad property

12. The City asserted before the Commission that allowing the
discussion of the Cozad property to occur was good governance in that it

encourages citizens to question their public bodies about items of concern.
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13. SDCL § 1-25-1.1 requires political subdivisions (as that term is
defined by SDCL § 1-25-12(1)) to provide public notice of their official meetings
by posting a proposed agenda at least twenty-four hours preceding the
meeting.

14. Any Finding of Fact more appropriately labeled as a Conclusion of
Law is hereby re-designated as such and incorporated below therein.

CONCLUSIONS OF LAW

1. The Martin City Council, as the governing body of the City of
Martin, South Dakota, is a public body subject to the open meetings
requirements of SDCL ch. 1-25. The Open Meeting Commission has
jurisdiction over this matter pursuant to SDCL ch. 1-25.

2. “|T]he function of an agenda is to inform the members of the
public in some detail as to the matters to be discussed at the meeting of [a]

public body.” Ann Taylor Schwing, Open Meetings Laws 3d, § 5.40 (2011). An

agenda must be sufficient to generally advise the public of the time and place
of an official meeting of a political subdivision, and advise the public of the
nature of the items to be addressed at the meeting.

3. No provision of SDCL ch. 1-25 defines the level of specificity that
must be used by a public body to identify agenda items on a proposed agenda.
The Commission has previously concluded that the agenda “must include a
bare identification of the matters to be discussed by the public body.” In re

Yankton County Commission, OMC # 2020-03.
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4, The Commission concludes that the City of Martin did not violate
the open meetings laws by using “Law” as an agenda item for the City’s
February 8, 2023, meeting and then engaging in a discussion of contracting
with the County for law enforcement services. The “Law” agenda item was a
bare identification of the matters to be discussed by the City at that meeting.

S. The Commission is cognizant, however, that the goal of the open
meetings laws is to foster the public’s access to the greatest possible amount of
information about the affairs of public bodies as can be provided. While not
required by statute, best practice concerning the level of detail to include on an
agenda would be to include sufficient information to put the public on notice of
the specific items planned to be discussed at a particular meeting.

6. The Commission further concludes that the City of Martin did not
violate the state open meetings laws by engaging in a discussion concerning
the Cozad property at its February 8, 2023, meeting.

7. A public body can only be held responsible for ensuring its agenda
for a particular meeting includes those items the public body intends to
discuss or those items upon which it intends to take official action. Here, the
Cozad property discussion was raised by a citizen, and principles of good
governance lead to the conclusion that some discussion of the issue in that
instance is allowable. To require the City to shut down the discussion until it
could be placed on an agenda for a future meeting would only work to stifle

public engagement with the City.
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8. Concerning the Cozad property, the Commission also notes that no
final action was taken regarding the property at the February 8 meeting. Had
final action been taken by the City at that time, without the item appearing on
the meeting agenda, a violation of the open meetings laws would have
occurred. Official action by a political subdivision must be preceded by proper
public notice through inclusion of the item on the final agenda adopted by the
political subdivision for a meeting.

9. Any Conclusion of Law more appropriately labeled as a Finding of
Fact is hereby re-designated as such and incorporated above therein.

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the
South Dakota Open Meetings Commission hereby determines the City of
Martin did not violate the South Dakota open meetings laws in regard to the
facts and allegations raised by the complaint filed in this matter.

Decision entered by Commissioners A. Hoffman, K. Hoffman, Russell,
& Smith. Commissioner Sovell (Chair) was absent and took no part in
consideration of the written decision.

Dated this _,/,Zjh day of May, 2025.

SOUTH DAKOTA OPEN MEETINGS COMMISSION

/%’/ﬂza I

atélynn Hoffman, Vice-Chair



